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DETAILED ACTION 
Response to Amendment 

1. The Amendment submitted on January 16, 2004, has been entered. Claims 1 - 8, 10, 22 
- 23, 31 - 61, 63, 70, and 71 have been cancelled. Claims 9, 30, 67, and 77 have been amended 
and claim 82 has been added. Therefore, the pending claims are 9, 1 1 - 21, 24 - 30, 62, 64 - 69, 
and 72 - 82. 

2. The 35 USC 102 rejection based on Hwang (4,514,455) is withdrawn since the binder 
would not be substantially only at the intersection where the first fiber segments cross each other, 
since Hwang discloses using a binder material to bond together two different types of fibers. 
Hence, the binder material would be at the intersections of the first fiber type with each other, 
intersections of the first fiber type with the second fiber type, and intersections of the second 
fiber type with each other. However, new grounds of rejection have been set forth below. 

Claim Rejections - 35 USC § 112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

4. Claims 9, 1 1 - 21, 24 - 30, 62, 64 - 69, 72 - 80, and 82 are rejected under 35 U.S.C. 1 12, 
second paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

5. The phrase "a web or fabric by itself in claim 9 is indefinite. It is unclear if the claim 
excludes additional layers from being joined to the claimed fabric layer. Is the Applicant 
claiming that the web or fabric can form a stable web or fabric layer by itself with out needing 
additional layers to provide reinforcement or support to the fabric layer. Or is the Applicant 
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claiming that the fabric is produced to the exclusion of additional layers? Claims 30 and 67 are 
similarly rejected. Claims 1 1 - 21, 24 - 29, 62, 64 - 66, 68, 69, 72 - 80 and 82 are rejected due 
to their dependence on claim 9, 30, or 67. 

6. Claim 82 is rejected since it is unclear how the Applicant intends to limit the claimed 
product. The Applicant recites that the fiber containing material "consists essentially of the 
multi-component fibers processed by said process." Is the Applicant stating that the fabric is 
made from only multi-component fibers which have been produced by a certain process? Is the 
Applicant claiming that the fabric only consists of multicomponent fibers? If this is the case, it is 
pointed out that the Applicant is claiming the final product which no longer comprises any 
multicomponent fibers. Instead the final product comprising individual mono-component 
filaments bonded together by a binder material located at the intersections of the mono- 
component filaments. Thus, the use of multicomponent fibers, as opposed to a mixture of 
monocomponent fibers, would be a process limitation which is not given any patentable weight 
at this time since the Applicant is claiming the product produced by the process and not the 
process itself. 

Claim Rejections - 35 USC §103 

7. The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

8. Claims 9, 1 1 - 15, 17 - 21, 24 - 28, 30, 62, 64 - 69, 72 - 80, and 82 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Harrington, Jr. et al. (3,229,008) in view of 
Understanding Textiles; Fourth Edition (Tortora, Phyliss G. Macmillan Publishing Company, 
New York, New York. 1992. p 40). 
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Harrington, Jr. et al. discloses a fibrous web comprising polypropylene fibers bonded 
together by polyethylene (column 1, lines 12 - 14). The fibrous web can be used as nonwoven 
fabrics, cigarette filters, and the like (column 1, lines 18 - 20). The polypropylene fibers and 
polyethylene binder fibers are mixed together and carded to form a consolidated web which is 
then heated to form a fabric (Figure 2). During the heating step, the polyethylene binder fibers 
melt and form bonds at the intersections of the polypropylene fibers, as shown in Figure 2 
(column 1, lines 67-71). Thus, the polyethylene component would be substantially only at the 
intersection of the polypropylene fibers and would encapsulate the fibers at their intersections. 
Harrington Jr. et al. discloses that the polyethylene fibers can have a linear density between 1.5 
and 200 denier and a melting point of 100°C (column 2, lines 3 - 8). The polypropylene fibers 
can be high-density or low-density polyethylene and can have a denier which varies from 1.5 to 
200 denier (column 2, lines 13-18). Additionally, Harrington Jr. et al. discloses that the 
example fabrics have a basis weight of 1 oz/yd 2 (Example 1). 

Harrington Jr. et al. fails to teach using fibers smaller than 1.5 denier. However, 
microfibers, or fibers that are less than 1 denier per filament, are known to produce lightweight, 
soft fabrics, with very fine pores and dense surface. The micro fibers are also more flexible 
which makes the fabric have attractive hand and draping characteristics (Understanding Textiles, 
page 40). Microfibers also have better barrier and filtration properties and are used in medical 
and filtration fabrics. Therefore, it would have been obvious to one of ordinary skill in the art to 
use polypropylene fibers with a denier less than 1 in the fabric taught by Harrington Jr. et al. to 
produce a fabric which is light weight and soft with attractive draping and hand properties. 
Further, it would have been obvious to one having ordinary skill in the art at the time the 
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invention was made to choose the claimed fiber denier, since it has been held that discovering an 
optimum value of a result effective variable involves only routine skill in the art. In re Boesch, 
617 F.2d 272, 205 USPQ 215. 

Even though product-by-process claims are limited by and defined by the process, 
determination of patentability is based on the product itself The patentability of a product does 
not depend on its method of production. If the product in the product-by-process claim is the 
same or an obvious variant from a product of the prior art, the claim is unpatentable even though 
the prior product was made by a different process. In re Thorpe, 227 USPQ 964, 966 (Fed. Cir. 
1985). The burden has been shifted to the Applicant to show unobvious differences between the 
claimed product and the prior art product. In re Marosi, 218 USPQ 289, 292 (Fed. Cir. 1983). 
Therefore, the prior art needs to teach the final structure of the product produced by the process 
and not the actual process limitations recited in the claims. Thus, claims 9, 11-15, 17-21, 24 
- 28, 30, 62, 64 - 69, 72 - 80, and 82 are rejected. 

9. Claims 9, 1 1 - 21, 24 - 30, 62, 64 - 69, 72 - 80, and 82 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Marshall (4,083,913). 

Marshall discloses an air-laid fibrous web containing a minor portion of short 
thermoplastic and thermoretractile fibers, or thermosensitive fibers (abstract). When the air-laid 
web is heated, the thermosensitive are melted to the point that they lose their fiber identity and 
they form beads or droplets substantially located at the crossover points of the other fibers 
present in the air-laid web (column 4, lines 62 - 68). Thus, the thermosensitive component 
would be substantially only at the intersection of the polypropylene fibers and would encapsulate 
the fibers at their intersections. The thermosensitive fibers are made from a wide variety of 
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binder fibers including polyolefin fibers, undrawn polyester fibers, low melt polyamide fibers, 
and the like (column 7, lines 58 - 65). Polyolefin fibers such as polypropylene have a melting 
point of 325 to 335°F (see Understanding Textiles, page 216) and polyethylene fibers have a 
melting point of 230 to 250 °F (see Wellington Sears Handbook of Industrial textiles, page 596). 
The major portion of the web comprises is a non-thermosensitive fiber, which includes any 
textile fiber which has a suitable discrepancy between the melting point of the thermosensitive 
fiber and the non-thermosensitive fiber, for example at least 100°F (column 7, lines 66 - column 
8, line 4). The fabric produced in the Examples comprise a non-thermosensitive fiber with a 
denier of 1.5 and a basis weight of 10, 25, and 35 g/yd 2 , or about 0.35, 0.88, and 1.23 oz/yd 2 
(Examples 1 - 3). 

However, Marshall fails to teach using fibers with a linear density other than 1.5 denier. 
As set forth above, microfibers, or fibers that are less than 1 denier per filament, are known to 
produce lightweight, soft fabrics, with very fine pores and dense surface. The microfibers are 
also more flexible which makes the fabric have attractive hand and draping characteristics 
(Understanding Textiles, page 40). Microfibers also have better barrier and filtration properties 
and are used in medical and filtration fabrics. Therefore, it would have been obvious to one of 
ordinary skill in the art to use polypropylene fibers with a denier less than 1 in the fabric taught 
by Harrington Jr. et al. to produce a fabric which is light weight and soft with attractive draping 
and hand properties. Further, it would have been obvious to one having ordinary skill in the art 
at the time the invention was made to choose a fiber denier less than 1, since it has been held that 
where the general conditions of a claim are disclosed in the prior art, discovering the optimum or 


Application/Control Number: 09/390,289 Page 7 

Art Unit: 1771 

workable ranges involves only routine skill in the art. In re Aller, 220 F.2d 454, 105 USPQ 233 
(CCPA 1955). 

Additionally, while Marshall discloses that the non-thermosentive fiber can be any stable 
textile fiber with a thermal sensitivity at least 100°F greater than the thermosensitive fiber, 
Marshall fails to teach using polymer fibers such as polyethylene terephthalate or polyamides. 
However, it would have been obvious to one having ordinary skill in the art to choose 
polyethylene terephthalate or polyamide fibers as the non-thermosensitive fiber, since it has been 
held to be within the general skill of a worker in the art to select a known material on the basis of 
its suitability for the intended use. In re Leshin, 125 USPQ 416. One of ordinary skill in the art 
would be motivated to choose readily available and relatively inexpensive textile fibers which 
have a melting temperature at least 100°F greater than the melting temperature of polyolefin 
fibers such as polyethylene terephthalate which has a melting point of between 482 and 550°F 
(see Understanding Textiles page 196) or polyamides which have a melting point of about 415°F 
for nylon 6 and about 482°F for nylon 6,6 (see Understanding Textiles page 188). Both polyester 
and polyamide fibers have a melting point which is 212°F, or 100°C, greater than polyethylene 
fibers. 

And as set forth above, the process limitations recited in the product claims are not given 
any patentable at this time. The patentability of the product is based on the final structure 
produced by the process limitations and not the process limitations themselves. Therefore, 
claims 9, 1 1 - 21, 24 - 30, 62, 64 - 69, 72 - 80, and 82 are rejected. 

Response to Arguments 
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10. Applicant's arguments with respect to claims 9, 1 1 - 21, 24 - 30, 62, 64 - 69, 72 - 80, 
and 82 have been considered but are moot in view of the new grounds of rejection. 

Allowable Subject Matter 

1 1 . Claim 8 1 is allowed for the reasons of record. 

Conclusion 

12. Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jenna-Leigh Befumo whose telephone number is (571) 272-1472. 
The examiner can normally be reached on Monday - Friday (8:00 - 5:30). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terrel Morris can be reached on (571) 272-1478. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 


Jenna-Leigh Befumo 
March 24, 2004 


